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Target Article

Doctors, Patients, and Nudging in the
Clinical Context—Four Views on
Nudging and Informed Consent

Thomas Ploug, Aalborg University Copenhagen

Søren Holm, University of Manchester

In an analysis of recent work on nudging we distinguish three positions on the relationship between nudging founded in
libertarian paternalism and the protection of personal autonomy through informed consent. We argue that all three positions
fail to provide adequate protection of personal autonomy in the clinical context. Acknowledging that nudging may be
beneficial, we suggest a fourth position according to which nudging and informed consent are valuable in different domains of
interaction.

Keywords: clinical context, informed consent, libertarian paternalism, nudging, personal autonomy

The idea that it is legitimate to nudge people to make
choices that will enhance their health and welfare has
gained currency recently. Nudging strategies have
proven effective in changing human behavior, and
these insights hold great potential for governmental
and nongovernmental attempts to influence human
choice and behavior so as to promote public health and
welfare.

In the literature the use of nudging strategies has been
justified with reference to the framework of libertarian
paternalism. Several criticisms have been mounted against
this position as it was initially sketched by Sunnstein and
Thaler, and their position has been amended in various
ways in later works.

We argue that libertarian paternalism and nudging
is inconsistent with protection of personal autonomy
through informed consent in the clinical context. In an
analysis of recent work on nudging we distinguish
three positions on the relationship between nudging
founded in libertarian paternalism and the protection of
personal autonomy through informed consent. We
show that all positions fail to provide adequate protec-
tion of personal autonomy, and that protection of per-
sonal autonomy is desirable. Granting, however, that
there are seemingly uncontroversial applications of
nudging strategies, we suggest a fourth position allow-
ing for coexistence of nudging by official bodies and
the clinical requirement of informed consent.

LIBERTARIAN PATERNALISM, CHOICE-

ARCHITECTURE, AND NUDGING STRATEGIES

Libertarian Paternalism

Libertarian paternalism is the position according to which
it is legitimate to influence peoples’ choices if it increases
their welfare without limiting their freedom of choice.

More specifically, the paternalistic aspect consists in
the view that it is legitimate “to steer people’s choices in
directions that will improve the chooser’s own welfare”
(Sunstein and Thaler 2003, 1162). Paternalism so defined
rests on two central claims: (1) It is legitimate to attempt to
steer people’s choices, and (2) it is legitimate for the steer-
ing to be directed at welfare as defined by the planner and
not at the individual’s anticipated choices, that is, at the
satisfaction of the individual’s ex ante preferences (Sun-
stein and Thaler 2003; Thaler and Sunstein 2008). The liber-
tarian aspect consists in the view that “people should be
‘free to choose’ . . . we do not aim to defend any approach
that blocks individual choices” (Sunstein and Thaler 2003,
1161). Liberty is preserved if no choice is blocked or fenced
off by the intervention of the planner. In more recent writ-
ings, the preservation of liberty is taken to require that no
choice available to the individual in a given situation is sig-
nificantly burdened, that is, that no particular choice is
endowed with substantial costs. Any libertarian paternal-
ist intervention must be “easy and cheap to avoid”
(Sunstein and Thaler 2003, 6).
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Why adopt libertarian paternalism? Libertarian pater-
nalism is grounded in two observations. First is that
human beings only exhibit bounded rationality, and as a
consequence fail to make choices conducive to their own
welfare. In most everyday life situations, human beings
lack information and experience, cognitive abilities, and
self-control, and as a consequence fail to choose what pro-
motes their own health and welfare. Second, institutions
will inevitably act in ways that influence peoples’ choices,
and it is preferable that this influence is used paternalisti-
cally. If it is morally good to enhance individual health
and welfare, the “facts” of bounded rationality and of the
inevitable influence from institutional decision making
seem to provide some ground for paternalistic efforts to
promote health and welfare—at least if there are no other
ways of improving the condition of bounded rationality.

Choice-Architecture, Nudging, and Nudging-Strategies

Libertarian paternalism is one among several possible jus-
tifications of the use of “nudging” and “nudging strat-
egies.” Within a libertarian paternalist framework
“nudging” is about shaping the individual’s context of
choice with foreseeable/predictable effects on the individ-
ual’s behavior while at the same time preserving that indi-
vidual’s freedom of choice. In the literature on “nudging”
several nudging strategies are described that have been
shown to be effective in influencing preferences and
choices. They include, among others, (1) incentivizing/dis-
incentivizing, (2) “default rules,” (3) framing, and (4) prim-
ing. Assuming the strategy of incentivizing/
disincentivizing to be self-explanatory, let us briefly
explain the remaining strategies.

“Default rules” are preset schemes of enrollment. They
build on the insight that people tend to follow the preset
choices (Blumenthal-Barby and Burroughs 2012). A stan-
dard example is presumed consent for organ donation. A
few countries have introduced presumed consent as
default, and have a remarkable proportion, that is, 90–
100%, of their citizens registered as donors. Countries
without this default have markedly lower shares of
donors, that is, 5–30% (Sunstein and Thaler 2003; Blumen-
thal-Barby and Burroughs 2012; Johnson and Goldstein
2003; Dinner et al. 2011).

Framing is simply the presentation of information
about possible choices (Sunstein and Thaler 2003). Framing
information about a risky medical intervention in terms of
survival rather than mortality rate has been shown to
increase patients’ preferences for the intervention (Sun-
stein and Thaler 2003; Redelmeier, Rozin, and Kahneman
1993). There is also evidence suggesting that providing
information with an explicit focus on the “normal choice”
affects behavior. Informing the public that “most people”
wear a seatbelt has been shown to affect the number of
drivers wearing seatbelts (Blumenthal-Barby and Bur-
roughs 2012; Linkenbach and Perkins 2003). Finally, pro-
viding information about risk in absolute rather than
relative terms has been shown to affect emotional reactions

that may lead to differences in behavior. Thus, a woman’s
worry about breast cancer is increased if the information
about her risk is provided as a comparison to other women
her age and race rather than by simply stating her risk
(Blumenthal-Barby and Burroughs 2012; Lipkus et al.
2005).

Priming is a matter of influencing behavior subcon-
sciously by making subtle changes in the environment or
by offering simple cues in form of increasing the visibility
and salience of certain objects and options (Sunstein and
Thaler 2003; Blumenthal-Barby and Burroughs 2012).
Famously, imprints of flies in the urinals of an Amsterdam
airport have reduced spillage by 80% (Thaler and Sunstein
2008). Placing elevators 50 feet away from the main stair-
cased entrance made more people use the stairs (Mengisen
2008). And participation in cancer screening programs has
been shown to increase for a group of low-income, minor-
ity, and uninsured Americans if they receive telephone
reminders (Fiscella et al. 2010).

PERSONAL AUTONOMY AND INFORMED CONSENT

Personal Autonomy

The concepts of “personal autonomy” and “informed con-
sent” have been approached and explored from numerous
angles. We identify a minimal conception of personal
autonomy with the sole instrumental purpose of demon-
strating how the requirement of informed consent in the
health care setting may be claimed to protect personal
autonomy.

Personal autonomy is typically characterized as self-
determination, self-rule, and self-governance (Feinberg
1989). We say that personal autonomy involves an agent’s
ability to form and act upon his or her own goals and
plans, values, and desires. So defined, personal autonomy
is tied to a cognitive process, and a certain relationship
between this cognitive process and action (Ploug 2010).
Correspondingly, prominent in the literature is the view
that personal autonomy requires rationality and authentic-
ity (Berofsky 1995; Dworkin 1989; Frankfurt 1989). Form-
ing and acting upon goals and plans require rational
thinking, a certain level of self-control, the absence of delu-
sions, and so on. And if these goals and plans are to be the
agent’s own, he or she must be able to identify with them
and not be alienated from them by the interference of
others. It has been suggested that identification consists in
the presence of a higher order desire concerning which
first-order desire motivates action (Frankfurt 1989).

These conditions of personal autonomy may be
amended by various requirements, for example, by requir-
ing a certain degree of consistency in the set of goals and
plans and responsiveness to reasons, and so on (Fischer
and Ravizza 1993). However, the key features identified
suffice for the present purpose of determining what a
requirement of informed consent protects. In what follows,
we aim to show that the requirements of a valid informed
consent are incompatible with the application of many
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nudging strategies. A comprehensive construction of the
requirements of informed consent would make this incom-
patibility trivial. Bearing this in mind, we conclude that if
personal autonomy is to be protected then this minimally
requires that people have the opportunity to rationally
form goals and plans, values and desires, and that the
identification with these is reflected in their actions.

Informed Consent—The Standard Account

The value of informed consent can be linked to the value of
protecting personal autonomy (Faden and Beauchamp
1986; Beauchamp and Childress 2001). By the treating
entity seeking to obtain informed consent before a medical
intervention, a patient is given the opportunity to accept or
refuse on the basis of a deliberation on the compatibility of
the suggested intervention with his or her goals and plans,
and values and desires. In itself the requirement of
informed consent does not ensure that consent or refusal is
the outcome of rational deliberation, nor does it guarantee
authenticity as defined earlier. A valid informed consent is
therefore typically also taken to require (Faden and Beau-
champ 1986; Buchanan 2004; Freedman 1981):

1. That the patient is given adequate information about
the suggested medical procedure and understands this
information.

2. That the patient is able to consider the consequences of
the suggested procedure and make a decision concern-
ing whether or not to consent.

3. That the consent provided is not the outcome of coer-
cion, manipulation, or any other kind of undue
influence.

The three requirements aim at ensuring the rationality
of the patient’s decision to consent or not. Thus, it is clear
that without information about and understanding of the
character and consequences of a given medical procedure,
without certain rational and decisional capacities, and
without freedom from at least certain kinds of manipula-
tion and influence, the patient cannot rationally decide
whether there is an incompatibility between his or her
goals and the suggested intervention.

The third requirement ensures that the patient is not
under the controlling influence of others. It rules out the
use of threats in the process of obtaining consent. The third
requirement also protects authenticity, that is, the identifi-
cation of the patient with those goals and plans, and values
and desires, that motivate action.

Personal Autonomy and Informed Consent—Other

Accounts

There are a number of other accounts of informed consent
and of the connection between personal autonomy and
informed consent. These imply different specific require-
ments for a valid informed consent than the standard
account. It is, for reasons of space, impossible to provide a
comprehensive analysis of all the alternatives so we focus

on two sets of alternatives: (1) alternatives providing a dif-
ferent account of the relation between rationality and
autonomous choice, and (2) alternatives questioning the
need for understanding of the information.

As we have already argued, the standard account of
informed consent conceives of autonomous choice as a
suitably rational choice and thus conforms to what could
be called the standard liberal view of autonomy. This view
of autonomous choice has been criticized by a large num-
ber of scholars as being “hyper-rational” and excessively
individualistic. Christman, for instance, argues that we
should accept a procedural account of personal autonomy,
which only requires a “minimal, internalist rationality
requirement” (Christman 1991, 350). More specifically
Christman argues that

a person P is autonomous relative to some desire D if:

1. P was in a position to reflect upon the process involved in
the development of D;

2. P did not resist the development of D when attending to
this process of development, or P would not have resisted
that development had P attended to the process;

3. The lack of resistance to the development of D did not take
place (or would not have) under the influence of factors
that inhibit self-reflection (unless exposure to such factors
was autonomously chosen, in which case that choice had
to be made without such factors); and

4. The judgments involved in this self-reflection, plus the
desire set that results, are minimally rational for P. (Christ-
man 1991, 347)

Many feminist philosophers argue that, given that we
are all relational beings, autonomous decision making is
not primarily a question of reaching rational coherence of
an individualistic set of preferences but is a much more
complicated set of skill and consideration. Meyers, for
instance argues that

The individual must be able to envisage a variety of solutions,
must be able to examine these solutions open-mindedly, must
be able to imagine the likely results of carrying out these
options, must be attuned to self-referential responses like
shame and pride, must be able to critically examine these
responses, and must be able to compare various possibilities
systematically along sundry dimensions. Each of these abili-
ties represents a complex skill, and, together, these skills
equip the individual to make a choice by consulting her self.
(Meyers 1987, 151)

This view of the relationality of autonomy also entails
that many forms of relational influence on our decision
making are legitimate (and unavoidable).

In the research ethics literature it is argued that
informed consent does not require understanding or com-
prehension of the information provided, or more generally
of the research project in question. Persons can provide
valid consent to research even if they do not understand
the project fully. This view follows, for example, from
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Miller and Wertheimer’s “Fair Transaction” model of
informed consent. They write,

Instead, the FT model requires that subjects are treated fairly
by investigators through their providing adequate informa-
tion, assessing comprehension, and accepting subjects’ freely
given consent. (. . .). Investigators are always responsible for
disclosing pertinent information about trial participation, in
language that is understandable to the population invited to
participate. (Miller and Wertheimer 2011, 211–212)

The same view has been advocated independently by
Sreenivasan, who states that “Obviously, the point of dis-
closing information is to impart a certain grasp of the pro-
cedure or protocol in question. An aspiration to produce
adequate comprehension is therefore inseperable from the
requirement of disclosure” (Sreenivasan 2003, 2016). For
present purposes it is important to note that this view does
not entail that there is no obligation to provide information
that makes adequate comprehension possible.

As we argue in the following, these alternative
accounts lead to exactly the same set of minimal require-
ments for provision of information thatas we derive from
the standard account and use in our further analysis of
nudging in the clinical context.

Informed Consent—Implications of the Standard

Account and Other Accounts

The standard account of the requirements of a valid
informed consent has significant implications. Thus, from
the requirements that the patient is given adequate infor-
mation, understands this information, and is not unduly
influenced—(1), (2), and (3) given earlier—follow further
requirements concerning the amount, content, character,
quality, and comprehensibility of information. For our
arguments in the following it is primarily the requirements
in relation to provision of information and in relation to
influence on reasoning processes that are important,
whereas issues of actual understanding, as distinct from
comprehensibility, are of less importance.

As a minimal, formal requirement, the patient must be
provided information and understanding must be made
possible to an extent adequate for the patient to decide if
an intervention is compatible with his or her own goals.
This minimal formal requirement in itself rules out a num-
ber of ways in which information may be provided,
namely:

1. That no information is given in a situation where the
patient is likely to need further information to make a
reasonable choice.

2. That relevant information is left out.
3. That the information is misleading and deceptive.
4. That the information is false.
5. That the information is provided in ways that bypass/

thwart/corrupt/distort the understanding, reasoning,
and decisions of the individual.

The requirements do not concern only the influence
exerted upon the individual through the positive require-
ment of providing information. They concern all possible
ways of influencing the patient in the process of obtaining
consent. For present purposes the three requirements
entail the illegitimacy of influence:

6. That deceives the patient to consent or refuse.
7. That makes the patient consent or refuse by bypassing/

thwarting/corrupting/distorting the patient’s under-
standing, reasoning, and/or decisional capacities.

For all of these ways of providing information and
influencing consent it holds that ceteris paribus they will
leave the patient with inadequate grounds for deciding
whether an intervention is compatible with his or her own
goals, and this holds independently of the state and com-
petences of the patient. Although the patient may be right
in determining the relevant compatibility without informa-
tion or on the basis of false information about the interven-
tion, this will in an important sense be the result of mere
luck. Informed consent is clearly intended to protect a
patient’s ability to proper self-determination in a noncoin-
cidental manner.

These requirements follow not only from the standard
account of informed consent, but also from the alternative
accounts we outlined earlier. A person making decisions
in accordance with the procedural autonomy account
needs adequate information to make adequate choices,
and the account explicitly rules out “the influence of fac-
tors that inhibit self-reflection.” The relational account of
autonomy will also have similar informational require-
ments to the standard account, in order to enable proper
relational consideration, and will also rule out the kind of
influences identified in our requirements (6) and (7). There
may, perhaps on a relational autonomy account be close
relationships where influences bordering on (6) and (7) are
acceptable, but the doctor–patient relationship is very
unlikely to fall in this category. Similarly, the Fair Transac-
tion model of informed consent requires the provision of
adequate information that fulfills our requirements (1)–(5),
even if it does not require the full comprehension of this
information.

LIBERTARIAN PATERNALISM, NUDGING, AND

INFORMED CONSENT

Libertarian Paternalism and Informed Consent—The

Four Views

The cluster of requirements characterizing a valid
informed consent is in conflict with paternalism. Paternal-
ism simpliciter is the view that it is legitimate to influence
individual choice of various ends and means if the individ-
ual will gain in welfare by making the right choice. Clearly,
paternalism does not underpin any of the requirements
constituting informed consent in the standard account. On
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the contrary, paternalism does not rule out influencing an
individual’s choice through the provision of inadequate
information and other forms of undue influence as long as
the individual is likely to benefit from the influence. But
what about paternalism with a libertarian flavor?

The present analysis describes and discusses four dif-
ferent ways of understanding the relation between libertar-
ian paternalism and nudging, on the one hand, and the
protection of personal autonomy through informed con-
sent, on the other. They are:

� The compatibilist view. Libertarian paternalism and the
requirement of informed consent are compatible. Liber-
tarian paternalism does not have implications incompat-
ible with informed consent.

� The substitution view. Libertarian paternalism may
replace a requirement of informed consent. Libertarian
paternalism provides a protection of personal autonomy
equivalent to informed consent.

� The priority view. Libertarian paternalism and the
requirement of informed consent are incompatible, and
libertarian paternalism takes priority in situations of
conflict.

� The domain-specific view. Libertarian paternalism and
the requirement of informed consent apply in different
situations.

The Compatibilist View

Libertarian paternalism is not simply paternalism. The lib-
ertarian paternalist requires that the influence on an indi-
vidual’s choice preserves freedom of choice and therefore
(1) does not forbid any options, (2) does not significantly
change economic incentives, and (3) must be easy and
cheap to avoid. Nudging satisfying these further require-
ments could be argued not to violate the protection of per-
sonal autonomy through informed consent as construed in
the standard model of informed consent.

Conditions (1)–(3) are supposed to protect freedom of
choice. In a recent article attempting to salvage nudge the-
ory, it is argued that “an influence preserves freedom of
choice if and only if it preserves the choice-set and is fully
or substantially noncontrolling” (Saghai, 2013, 489). The
preservation of a person’s choice set and the noncontrol-
ling of choice are the necessary and sufficient conditions of
freedom of choice. Each of these conditions requires some
elaboration. In terms of the preservation of freedom of
choice it is noted that this cannot require the affordance of
a choice set of unlimited choices but must concern the
preservation of the choice set available to a person prior to
someone’s attempt to influence the person (Saghai 2013).
Hence freedom of choice is preserved only if the attempt
to influence a person leaves the person’s choice set unal-
tered or expands it. In terms of the noncontrolling of choice
this is—following previous works (Faden and Beauchamp
1986)—further analyzed with recourse to the notion of
resistibility: For an attempt to influence to be noncontrol-
ling it must be easily resistible. It must be possible for the

person being influenced to effortlessly oppose the pressure
to do a particular act that the person does not want to do.
The effortless opposition is further broken down into the
influenced person’s ability to become aware of the influ-
ence (attention-bringing capacities) and the ability to
inhibit a triggered propensity to act accordingly (inhibitory
capacities). Following this analysis an attempt to influence
is easily resistible only if it does not “significantly under-
mine the relatively effortless exercise of attention-bringing
and inhibitory capacities” (Saghai 2013, 489). Since these
capacities may vary across a selection of people, it is sug-
gested that our expectations concerning the “normal indi-
viduals” within a target group form the basis for an
evaluation of effortlessness. There is empirical evidence
suggesting that attention-bringing capacities can be acti-
vated even in cases where the influence is covert, but also
that both attention-bringing and inhibitory capacities may
be undermined by “time pressure, stress, submission to
perceived authority, fatigue, anxiety, cognitive load and
distraction” (Saghai 2013, 490).

Can libertarian paternalism with this “easy resistibility
requirement” protect personal autonomy to a degree
equivalent to that of a requirement of informed consent?
No. Imagine a clinical setting in which a patient is to make
a choice and the relevant health professional will favor one
particular choice and therefore seek to nudge the patient
into making this choice. A precondition of being able to
easily resist this influence is awareness of there being a
choice to be made. The patient has to understand that he
or she is faced with different options. This awareness and
understanding is partly dependent on the skills of the
patient, and the preceding analysis suggests we take
“normal individuals” as constituting the baseline case of
the set of skills required to resist the influence. The notion
of “normal individuals” is problematic in several respects:
(1) It is vague, that is, there is no exposition of the relevant
skills; and (2) it is difficult if not impossible to apply, that
is, it is hard to see how any attempt to define the relevant
skills of “normal individuals” can lead to an effective deci-
sion procedure for determining whether and how it would
be legitimate to influence a particular patient in the clinical
context. It is, however, much worse that (3) it—contrary to
the underlying agenda of showing that easy resistibility
protects personal autonomy—justifies paternalism. By tak-
ing “normal individuals” rather than “vulnerable individ-
uals” as the baseline case for the requirement of easy
resistibility, it is in effect made legitimate to influence peo-
ple less skillful in resisting influence than “normal individ-
uals” in ways they cannot easily resist.

Leaving aside these problems, let us rephrase the
question in the following way: Would “normal individu-
als” require the provision of information adequate by the
standard of a requirement of informed consent in order
to easily resist influence? The author of the preceding
analysis seems to think so. He writes rather ambigiously,
“If an influencer weakens our attention-bringing and
inhibitory capacities by recourse to deception, conceal-
ment, or misrepresentation of material information, the
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influence is not easily resistible” (Saghai 2013, 490). But is
it the case that all attempts of influencing patients by
recourse to deception and so on are not easily resistible
for “normal indivi-duals”? We believe the answer is nega-
tive. That is, deception and so on may very well be easy
resistible, and hence the requirement of easy resistibility
is not equivalent with the requirements of the standard
account of informed consent. The real question therefore
becomes, when is deception (and so on) easily resistible?
Our answer is twofold.

First, deception (and so on) is easily resistible if the
patient places no trust in the health professional. The
requirement of easy resistibility can be satisfied in other
ways than through the provision of information of good
quality. It can be satisfied by the physician explicitly urg-
ing the patient to be skeptical toward the information pro-
vided by health personnel, by stating that the advice
provided reflects strongly personal and simplified beliefs
about the “healthy choice” or the narrow views of the pro-
fession, by approaching the patient in an evidently hostile
manner, perhaps even by the physician wearing a cone-
shaped hat imprinted with stars and lightning bolts
(Sundby 1997). In short, it may be satisfied by the physi-
cian taking steps to undermine the patient’s trust in the
physician as a trustworthy provider of health information
and benefits. The patient distrusting the physician is ceteris
paribus more likely to question the motives and influences
of the physician and hence to detect attempts of nudging.
Distrusting the influencer makes it of less, little, or no
importance if the information provided is deceptive, mis-
leading, or incomplete for the effort to detect and hence
resist influence.

So far, we have argued that the requirement of easy
resistibility may be satisfied by, for example, a physi-
cian employing a tactic of building distrust. There are
strong reasons, however, for considering this to be the
required way to create easy resistibility, and this would
make the requirement of easy resistibility incompatible
with the requirement of informed consent. First, if the
requirement of easy resistibility does not entirely rule
out the provision of slightly deceptive, misleading, and
incomplete information, would the patient not be better
off in terms of having his or her personal autonomy
protected, if the influencer took steps to ensure that the
influencee is skeptical, critical, and distrusting? Second,
it seems that as seen from the perspective of the influ-
encer the safest way of ensuring that the influence is
always easily resistible is simply by always encouraging
skepticism, criticism, and even distrust, rather than to
try to make a strongly context-dependent assessment of
the ability of a particular individual to resist the
influence.

Second, it may be argued that deception (and so on)
may be easily resistible even in the ordinary situation
in which the physician enjoys a certain confidence.
Imagine a physician telling an otherwise healthy
patient, “I think you should get vaccinated against the
flu, because otherwise you will die, and there are no

risks or side effects of getting this vaccination.” Would
it require extraordinary skills to resist this influence?
The answer depends on a number of contextual fea-
tures. In many European countries, however, it seems
that common knowledge would indicate that normal
healthy people do not necessarily die from the flu, that
vaccination does not necessarily protect against flu, and
that vaccination is associated with risks as well as side
effects. Thus, it seems that many “normal individuals”
in this cultural setting would be perfectly capable of
resisting the influence on their choice although it
clearly involves deception (lying), concealment, and
misrepresentation. If this is true, then the requirement
of easy resistibility does not necessarily imply a
requirement to provide adequate information, and
hence the requirements of libertarian paternalism are
not equivalent to those of informed consent.

This line of reasoning may be contested. It could be
argued that it also shows that the requirement of easy
resistibility may be an adequate protection of personal
autonomy. The requirement of easy resistibility protects
against deception (and so on) that may not be resisted
by normal individuals, but does not protect against
attempts of influencing by these means where the com-
monsensical individual may be expected to critically
evaluate information as part of the pursuit of his or her
own goals and plans, that is, where people are in con-
trol of the situation. The requirement of easy resistibil-
ity may not be equivalent to the requirement of
informed consent, but it provides an adequate protec-
tion of personal autonomy. The example clearly illus-
trates why this response is unsatisfactory. Although the
commonsensical individual may be able to resist the
influence on his or her choice because of some general
knowledge of vaccinations, the individual is not in a
position to make an informed choice concerning the
specific vaccine being offered. The standard account of
informed consent protects the ability to make an
informed choice by requiring that the individual
receives and understands information about the specific
vaccine. Even if the standard is considered too strong a
demand, no alternative account of the protection of per-
sonal autonomy would be satisfied by the physician
providing deceptive information, whether or not it
would be easily resistible given the patient’s back-
ground knowledge. According to the alternative
accounts, the patient must be provided some informa-
tion, and it must be true. More generally, there seems
to be room here for a discussion of the extent to which
a physician is required to provide information and seek
the understanding of this information. However, what-
ever amount of information is provided, it has to meet
our requirements (1)–(5) to count as adequate. It seems
wholly implausible that the protection of autonomy
should be compatible with a view that allows for the
health professional to place informational “stumbling
blocks” on the individual’s road to autonomous deci-
sion making, however defined.
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The Substitution View

Libertarian paternalism could be taken to include a prohi-
bition against deception, concealment, and misrepresenta-
tion. In a recent article it is noted that the standard
examples of nudging in the literature are aligned with
such a requirement (Cohen 2013). In the nudging exercised
by framing the effectiveness of an intervention in terms of
survival rather than mortality rate, the patient is provided
with accurate and nonpartial information. Fitting this into
the general libertarian paternalist framework, the position
would then be that it is legitimate to influence an individu-
al’s choice as long as the influence preserves freedom of
choice and the influence therefore (1) does not forbid any
options, (2) does not significantly change economic incen-
tives, (3) is easy and cheap to avoid, and (4) cannot involve
deception, concealment, and misrepresentation but must
disclose information in a proper way, that is, accurately
and nonpartially (Cohen 2013). Can libertarian paternalism
so construed adequately protect personal autonomy—and
how does it fit the requirements of informed consent?

Cohen argues that if informed consent first and fore-
most is taken to protect an individual against coercion and
deception, then in many cases nudging based on require-
ments of proper disclosure will do the job. The standard
account of informed consent not only protects an individ-
ual against coercion and deception but also prohibits influ-
ence triggering flawed reasoning and understanding. The
remaining question facing this approach is thus whether
nudging based on requirements of proper disclosure also
protects the individual against influence producing flawed
reasoning.

In several cases nudging may be claimed not to elicit
irrational reasoning (Cohen 2013). Thus, for instance,
nudging by framing cancer risk in comparative rather than
absolute terms may be claimed not to affect the rationality
of the patient’s decision making. Rationality may also be
claimed to encompass information-seeking strategies that
would render some cases of nudging acceptable. Thus, it
may be claimed that in many situations it is not cost-bene-
ficial to seek to acquire all relevant information and there-
fore it is rational to apply a strategy of satisficing, that is,
seeking information to an extent that passes a threshold of
acceptability. If a doctor nudges a patient into forgoing his
or her right to further information and choosing what is
considered to be an acceptable option by overloading the
patient with vast amounts of relevant information, then
the nudging would elicit what may be claimed to be a
rational response by the patient (Cohen 2013).

In some cases, nudging takes advantage of flawed rea-
soning. This seems to be the case in the nudging exercised
by framing the effectiveness of an intervention in terms of
survival rather than mortality rate or mortality rather than
survival rate. The success of this strategy relies on the
patient’s inability to see the logically implied survival or
mortality rate. Can this kind of nudging be justified?
Cohen thinks so. As he points out, the point of respect for
a person’s choice must be the actual preferences and not

those counterfactual preferences that may be arrived at
through flawless reasoning (Cohen 2013). Hence, although
the reasoning preceding the formation of a preference may
be flawed and rely on false beliefs—and this may be the
result of nudging—the preferences and the informed con-
sent based on this reasoning may be legitimate and valid
“if only the generation of the preference passes a threshold
of acceptability” (Cohen 2013, 7; Holm and Ploug 2013).

The redefinition of informed consent involved in this
defense of nudging has two intertwined elements: (1)
Informed consent is primarily a matter of protecting the
individual against coercion and deception, and (2) an
informed consent is valid if the formation of the preferen-
ces passes a threshold of acceptability, that is, there is no
duty to secure optimal patient reasoning. Nudging based
on requirements of proper disclosure is salvaged since it
does not coerce or deceive, and in many cases it does not
elicit irrational reasoning, and in those cases where it does,
it is still within the confines of the reasonable and
acceptable.

Does this approach present a satisfying account of
informed consent and the protection of personal autono-
my? We believe it fails in several respects. First and fore-
most, while tacitly assuming that the value of informed
consent is derived from the protection of personal auton-
omy it fails to provide a coherent and plausible account of
personal autonomy. Informed consent, it is claimed, is sup-
posed to protect the individual against coercion, decep-
tion, and influence triggering irrational reasoning below a
threshold of acceptability, but what plausible account of
personal autonomy will render coercion and deception
illegitimate, but some forms of influence triggering irratio-
nal reasoning legitimate? According to the standard
account, the reason why coercion, deception, and the caus-
ing of irrational reasoning are a problem is that this
thwarts the individual’s ability to form and pursue his or
her own goals. Nudging by framing information in terms
of survival rather than mortality rate or vice versa poses a
problem because it intentionally thwarts the patient’s rea-
soning and understanding of information about an inter-
vention. It also violates personal autonomy by failing to
take adequate account of the patient’s own preferences.
The whole point of nudging grounded in libertarian pater-
nalism is to influence the patient to make choices that are
conducive to the health and well-being of the patient as
health and well-being are conceived of by the physician
and not as determined by tracking the patient’s ex ante
preferences. The aim is to induce the patient to act as pre-
ferred by the physician regardless of the patient’s own
preferences, understanding, and reasoning. There may be
a class of cases where the patient’s problem is akratic fail-
ure. He or she prefers a welfare-enhancing choice, but suf-
fers from weakness of will and does not act on the
preference. Would a physician who nudged a patient in
this context violate personal autonomy? This is one of the
only contexts where the specific account of autonomy mat-
ters. However, the standard account of informed consent
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implies that nudging in this context is still illegitimate
because it attempts to thwart appropriate reasoning pro-
cesses. The proponent of nudging in the clinical context is
therefore still faced with the challenge of offering a plausi-
ble and coherent account of personal autonomy that
explains why the protection of personal autonomy through
informed consent is compatible with nudging that in any
way thwarts the reasoning and understanding of the indi-
vidual patient. Note here,\ that it is sometimes claimed
that framing is inevitable (Sunstein and Thaler 2003; Thaler
and Sunstein 2008) and implied that any kind of informa-
tion giving will lead to a skewed understanding. However,
it has been shown that simple interventions such as asking
individuals to “briefly explain your rationale” or asking
them to justify their choice may lessen the framing effects
(Miller and Fagley 1991).

Second, the claim that informed consent first and fore-
most concerns the preferences of the individual bypasses
an important distinction. The author seems right in observ-
ing that in certain cases the falseness of beliefs and the
presence of bad reasoning do not compromise informed
consent. We may make various sorts of intellectual mis-
takes without compromising a final consent as long as the
reasoning passes a threshold of acceptability (Cohen 2013).
However, from the legitimacy of consent based on ordi-
nary bad reasoning, the legitimacy of induced bad reason-
ing simply does not follow. The author overlooks a crucial
distinction here between ordinary bad reasoning and
induced bad reasoning (Holm and Ploug 2013). Ordinary
bad reasoning may pass a threshold of acceptability but it
is not at all clear that induced bad reasoning will. On the
very contrary, this is a strong reason for claiming consent
to be invalid, that the underlying reasoning was induced
to be bad. Even if induced bad reasoning may be consid-
ered acceptable in certain cases, there clearly are cases that
seem wholly unacceptable: Imagine that a doctor can
short-circuit the reasoning of the patient and obtain con-
sent to a suggested procedure by activating a fire alarm
and pretending that an immediate response is therefore
necessary. It is not at all clear that this would violate any
of the requirements of nudging (1–4 in the preceding), but
assuming that this is an unacceptable form of induced bad
reasoning, the question really is how to distinguish this
from other forms of induced bad reasoning without giving
reasons in favor of making a general distinction between
ordinary and induced bad reasoning. This points to a
more general problem of how to define the threshold of
acceptability that should limit the influence on the rea-
soning of the patient. The plausibility of the author’s
argument may to some extent rely on the observation
that we have equally good reasons to respect the choice
involving bad reasoning whether or not this was
induced, but this does nothing to show that induced
bad reasoning is legitimate.

Third, the author suggests that nudging may not
undermine the rationality of the reasoning of the patient
because it may draw on what is really a rational response
by the patient. Thus, satisficing is claimed to be a rational

response (cost-beneficial) by the patient in situations with
extensive information. Although satisficing may be consid-
ered a rational response in certain situations, it clearly can-
not be considered rational in situations where the patient
has reason to suspect that the sources of information is sys-
tematically biased and are attempting to covertly influence
his or her choice in accordance with an underlying concep-
tion of what is beneficial. The rational response in all such
situations, it seems, would be to seek not only more infor-
mation, but also validation of the information from differ-
ent sources, along with attempts to establish the reliability
of the sources. It seems fair to conclude that the more per-
vasive the nudging, the less rational satisficing becomes
(Holm and Ploug 2013). If nudging were perceived to be
common practice in the health sector, the perceived reli-
ability of sources of information would decline and render
much of the current practices of information seeking irra-
tional. Contrary to this, the provision of information in
accordance with the standard account of informed consent
secures information with little or no bias. The goal of the
information is to empower the patient to form and pursue
his or her own goals and plans. If satisficing is rational, it
would surely be in such contexts.

Fourth, the author in his attempt to show that
informed consent should be redefined represents a false
dichotomy between notions of autonomy based on neg-
ative and positive liberty. Allegedly, if the protection of
autonomy is rooted in negative liberty, then it dictates
respect for the expressed preference of the individual
but does not place constraints on the influence that
may be exerted on the formation of preferences. If, on
the other hand, the protection of autonomy is rooted in
positive liberty, then it would require—or at least
endorse—efforts to ensure the rationality of reasoning.
It seems that we are left here with a false choice. To
ground the protection of autonomy in positive liberty is
undoubtedly to place too strong demands on, for
instance, a doctor. The author is right in claiming that
respecting autonomy “cannot automatically receive the
radical interpretation of a duty to communicate only in
ways that secure optimal patient reasoning” (Cohen
2013, 6). First, there is the rather trivial problem that
you cannot deduce a duty to “communicate only in
ways that secure optimal patient reasoning” from the
notion of positive liberty; you can maximally deduce a
duty to aim at securing optimal patient reasoning. Sec-
ond, this does not imply (1) that we must ground the
protection of autonomy in the suggested interpretation
of negative liberty, and it certainly does not imply (2)
that the standard account of informed consent must be
given up. Starting with the latter, if this consideration
should disqualify the standard account of informed
consent the standard account would obviously have to
be based on the relevant conception of positive liberty.
But it is not. The standard account does not require
that anyone secures optimal patient reasoning. The
standard account only requires the provision of ade-
quate information and understanding of this
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information. It does not require that the doctor ensures
flawless reasoning on this information. It does, how-
ever, prohibit induced bad reasoning as argued earlier.
Hence it excludes certain influences on the formation of
preferences, and therefore is incompatible with the sug-
gested interpretation of negative liberty. Thus, the stan-
dard account of informed consent represents a third
way between positive and negative liberty.

The Priority View

One possible response to the criticism of the attempts to
show the compatibility and equivalence of different
notions of libertarian paternalism and informed consent is
simply to acknowledge the fundamental conflict between
these notions, and then argue that libertarian paternalism
and nudging should take precedence in cases of conflict.
This response is independent of the specific notion of liber-
tarian paternalism. It seems, however, that the strongest
case for this view would be to maintain libertarian pater-
nalism with a prohibition against deception and a require-
ment of proper information, that is, points (1)–(4) listed
earlier.

There are various ways of arguing for the priority
view. It may, for instance, be grounded in the claim that
the wrongdoing of nudging is outweighed by the benefits
the patient may achieve if the nudging is successful. If the
patient is not coerced or deceived, and there are substan-
tial health benefits to be gained from, for instance, induc-
ing bad reasoning, then this violation of the protection of
personal autonomy is acceptable.

The argument rests on a controversial conception of
benefits and beneficence, and the possibility of acting
beneficently in the clinical setting. First, the argument
employs a notion of substantial health benefits. It is not the
patient, however, who determines what counts as substan-
tial health benefits. Libertarian paternalism explicitly
denies that the libertarian paternalist should aim to benefit
the patient according to the patient’s ex ante preferences,
that is, the patient’s preferences before being influenced by
the doctor (Sunstein and Thaler 2003). The goal is to
impose the doctor’s conception of benefits on the patient—
not to track the patient’s preferences. Remember that
within the libertarian paternalist perspective the patient is
suffering from bounded rationality, and therefore cannot
be expected to hold consistent and informed beliefs and
preferences. It is immensely important to note here that
protection of autonomy does not require noninterference
with the patient’s ex ante preferences. The procedure of
obtaining informed consent does not exclude the mutual
deliberation and exchange of rational arguments in favor
of making particular choices of intervention. Protecting
autonomy does not require accepting the patient’s some-
times ill-informed and inconsistent preferences. It does,
however, require that it be left to the patient to decide
what counts as benefits without this choice being the out-
come of covertly induced bad reasoning and similar
influences.

Second, the argument tacitly assumes that it is possible
to benefit the patient with near certainty. But it is not at all
certain that the doctor’s choice will benefit the patient. The
uncertainty arises in two ways. There is often limited evi-
dence of the effectiveness of treatments. It is only rarely
the case that a given treatment dominates all other treat-
ments for a whole population, and if not the only valid
claim is that it is likely that a given treatment will be bene-
ficial to a particular individual (Holm and Ploug 2013).

Third, the argument fails to consider the long-term
effect of allowing for doctors to covertly induce bad rea-
soning in order to impose the health system’s preferred
choices on the individual. If patients can no longer expect
the health care system to build on a strong respect for the
individual patient’s right to form and pursue his or her
own goals and plans, it is likely that trust in the health care
system will diminish. After all, who would trust a system
that may provide information but with the underlying
agenda of inducing failures that ultimately lead the patient
to make the choices preferred by the health care system? It
seems that in a health care system building on libertarian
paternalism the doctors would seek the furtherance of a
particular set of interests—at best only partly overlapping
with those of the patient—with all available tricks from the
nudging toolbox. Trust would be in limited supply. Liber-
tarian paternalism may not only cause the breaking down
of trust, but it may come to require the breaking down of
trust. As we have previously argued, if nudging is consid-
ered an attractive approach in the clinical setting but it
also has to be easily resistible, then it is an argument in
favor of requiring doctors to induce skepticism and lack of
trust in the health care system in the patient. Lack of trust
will, we profess, negatively affect (1) the degree to which
patients share information and (2) compliance with medi-
cal directives/treatments and so on. Together, these effects
will reduce the quality of health care. Nudging founded in
libertarian paternalism is thus faced with a fundamental
paradox. If it is applied in the health care sector as an
instrument of beneficence, it is likely to undermine the
very possibility of being beneficent

The Domain-Specific View

Acknowledging the incompatibility between libertarian
paternalism and the standard account of informed consent,
and the substantial problems associated with the idea of
giving priority to libertarian paternalism in the clinical
context, we here advocate a fourth position on how to link
the imperatives of libertarian paternalism and the standard
account of informed consent. We believe that there are
wholly uncontroversial applications of nudging strategies
justified simply by contributing to the health and well-
being of the individual, but also maintain that the standard
account of informed consent is a key element in the protec-
tion of personal autonomy. Accordingly, we suggest that
nudging based on libertarian paternalism in any of the
forms presented here is considered legitimate in those sit-
uations and contexts in which there is no requirement of
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informed consent. That is, we suggest that the legitimacy
of nudging is domain specific. The key task thus becomes
that of determining when the requirement of informed
consent applies.

Providing a complete answer is beyond the scope of
this article, but one important component in the answer is
based on the recognition that informed consent is a partic-
ular method for protecting personal autonomy. Many
forms of nudging occur in contexts that are clearly outside
the domain of informed consent. Placing an elevator on
one side of a building in order to make people use the
stairs, placing the healthy food as the first items in the cafe-
teria in order to make them eat healthy food, and printing
a fly in the bottom of the urinals in airports in order to
improve hygiene are all examples of nudging that does not
violate a requirement of obtaining informed consent. There
simply is no such requirement.

Nudging in the clinical context is an intrusion into the
domain of informed consent. This holds for the framing of
information in terms of survival rather mortality rate, or
by informing about the “normal choice” in situations
where there are decisions to be made about treatments. It
is likely to hold for enrolling people as the “default option”
in screening programs. In all these cases people are
nudged to subject themselves to interventions that are per-
sonal and individualized, that they are likely to have
strong values and preferences about, that often expose
them to a risk of harm, that they may quietly accept
because of asymmetry in power, and that in certain cases
may originate in commercial interests. And in all these
cases the nudging occurs in a context allowing for dialogue
between the health care professional and the patient to
explore information and choices. These features—at least
to us—indicate that we should be within an informed con-
sent context and that nudging is therefore unacceptable.
This is not to say that informed consent always trumps
any other ethical concerns relevant in these situations, but
only that it dominates nudging in these contexts.

At a practicable level the domain of informed consent
is often decided by the specific legal regulation of health
care and public health in a given jurisdiction in conjunc-
tion with professional regulation and professional practice,
and may therefore differ from place to place.

CONCLUSION

Nudging founded in libertarian paternalism may seem a
promising new way of promoting individual health and
welfare based on a more accurate view of human decision
making.

We have, however, shown that the use of the nudging
techniques that are supported by libertarian paternalism is
incompatible with a proper protection of personal auton-
omy through informed consent, even if the liberatarian
paternalist framework is hedged with provisos against
deception and manipulation. A doctor who uses nudging
techniques in order to make it more likely that a patient

“makes the right choice” is always involved in an activity
that tries to subvert the patient’s autonomous choice and
replace it with a choice that, seen from the doctor’s per-
spective, is better for the patient. Subvert, because nudging
does not appeal to the patient’s rational deliberation, but
exploits the patient’s cognitive biases. The doctor may tell
him- or herself that he or she is doing this to promote the
welfare of the patient, but this is importantly the welfare
as defined by the doctor and not by the patient.

This does not mean that there is no role for libertarian
paternalism and nudging in health care, just that that role
is outside of the clinical encounter between health care
professionals and patients. The domain-specific view that
we advocate maintains the importance of protecting the
personal autonomy of the individual—not least in the clin-
ical setting—while at the same time acknowledging the
benefits that may be generated through nudging.

The domain-specific view ultimately leaves us with
three domains of relevance for the continued discussion:
(1) a domain of informed consent, (2) a domain of nudging,
and (3) a “gray” domain where a requirement of informed
consent may or may not apply. The “gray” domain reflects
the fact that we have not provided a comprehensive deci-
sion procedure for determining to which domain a given
situation and context should belong. Although legal regu-
lation and professional regulation and practice may be
useful for such efforts, they are also unlikely to be precise.
Moreover, it seems to be important to consider whether
the current regulatory frameworks are supported by a
more systematic value-based analysis of the situations
requiring consent, and we have suggested features that are
indicative of a context requiring informed consent. &
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